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1. This factum is filed in reply to the Responding Factum of George L. Miller, the
Chapter 7 the Chapter 11 Trustee of the Bankruptcy Estates of the Indalex US Debtors
in respect of the US Trustee’s priority claim for interest and costs in respect of amounts

paid under the DIP loan guarantee. The Superintendent has two submissions in reply.

2. First, the US Trustee relies on the common law and statutory right of subrogation
under the Mercantile Law Amendment Act, R.S.0. 1990 c. M.10. Whatever the scope
of subrogation under these sources, they do not define the extent of subrogation under
the DIP Lenders Charge and determine if the US Trustee can claim priority under that
charge. The DIP Charge is a court-ordered charge and the scope of the charge itself
and the extent of subrogation rights under the charge are both within the discretion of
the Court. In this case, the Court has exercised that discretion in paragraph 14 of the
Approval and Vesting Order and determined that any priority under the DIP Charge

does not include interest and costs.

3. Second, US Truétee attempts to reserve, in the alternative, its right to argue that
it is entitled to recover costs and interests in priority to all other creditors as a result of
the DIP security documents. The US Trustee concedes that he has ndt ptaced the
appropriate material before the Court to substantiate this claim but suggests that it
“should be dealt with in the subsequent motion contemplated by the May 31 Order”.
The Superintendent disagrees and submits that the US Trustee’s claim for cost and
interest should be dismissed in its entirety with no further reservation of rights. The US
Trustee specifically argued for the early hearing of its claim as set out in the May 31

Order and it has had ample opportunity to particularize its claims. Leaving the claims



_3-

open will further complicate the resolution of the various issues between the parties

whether by way of settiement or litigation and should not be permitted.

ALL OF WHICH IS RESPECTFULLY SUBMITTED this 19" day of July, 2013.
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